
LBQAL STATUS OF VOLUNTARY ORGANISATIONS

CCNSyiTCTIONS

Any group of people who get together to carry out a common aim are, just by doing
this, entering into a legal relationship. Whether they like it or not, the law will

impose obligations and responsibilities on the group, and these responsibilities
cannot be evaded by ignoring them. Many groups only start to think about their

responsibilities when something goes wrong and this is usually too late. It is very
important for groups to think about organising themselves before things go wrong,

firstly because they may be able to prevent certain problems occurring by organising,
and secondly even if the problems cannot be prevented, at least the group will have

seme kind of machinery for discussing the problem and attempting to deal, with it. The

usual problems are to do with money and these can arise either during the course of the

group's operation, for example* if there is a dispute as to how the money should be

spent, or after the group has been wound up and it turns out that there are still

unpaid debts.

It is very important for groups to be aware of the fact that by joining a group

they are accepting responsibility for everything that the group does. Some groups
may leave all the responsibility with the full membership, and others may leave it to the

Management Committee, but whichever way it is done the members of the group generally

or the Management Committee will still be personally liable for whatever happens. It

is therefore very important to consider at th® outset of the group's activities, firstly

exactly what the group has been set up for and how it will operate, and secondly whether

or not the group wishes to register in such a way as to achieve limited liability.

Registration will be dealt with later, as will charitable status.

The advantages of having a Constitution are that the group will be able to set

out exactly how it wishes to operate and can put down in writing such things as

membership, the holding of meetings and dealing with finances. The following is an

outline of the sort of cluases that should be included in th® Constitution. "How the

Constitution is written and what goes into it is entirely up to the members of the

group since it simply sets out the relationship between the members. It is not

necessary for the Constitution to be registered with anybody and if your group does

not wish to have a Constitution then it does not need to do so. However, you may

find that if you are grant aided then the grant making body may very well insist on

you having a Constitution and may insist on checking it as a condition of giving the

grant. Apart from this however no outsiJe body will have the right to interfere in

what goes in the Constitution*

.



page 2
What a Constitution should include

(i) Naasa. - this is entirely up to you. The only thing that you have to
avoid is to give your group a name that is misleading or could be
confustd with another organisation. Otherwise it la simply a good idea
to choose a name that gives an idea of what the group has been set up
for.

&*) ^SB^JSSiS. " tliis meaES the purposes for which the group has been
set up. They are extremely important because unless they are properly
written you might find that they becosse the source of a lot of disputes
within the group. They limit what ycur group can do so that you should
make sure that they are reasonably flexible when you are writing them,
but no so broad that they could allow abuse of the object by unsos«apui©ca
members. If you intend to register as a charity then your objects will
need to be drafted to cose within one of the charitable heading*. These
headings will be dealt with later.

t

(ill) Powers - these are the means by which the group can achieve their
objects. You could either make them very general, or you could be
quite specific about it and give power to raise funds to employ staff
and so on* However, if you are specifying things that the group can and
cannot do, then make sure that you have a general phrase at the end
allowing any other lawful thing to be done, or elsa you may find that
you have to kteep on altering your Constitution evary time you want to
extend your activities* The usual sort of general clause is along the
lines of "the group shall have power to do all things necessary and
expedient for the fulfilment of its objects",

(i*) Membership ~ it is entirely up to you who you allow to join your group
but you ao need to specify who can join and how the? can join. It is
also important if you wish to be able to remove members to have a clause
in allowing you to do that, and if you want to allow different classes
of membership then you will need to spall this out.

(*) General jj**f*|ggg "* J01* *12i. need to set out here firstly when the
A^nuaTTJroerainReeting is held and then special general meetings when the
whole members get together for important issues, and then if you wish to
have general meetings on a regular basis you will need to lay this down
as well. For all the general meetings you will need to put in the length
of notice which the membership must be gi«*n and the necessary quorum.
*W *h» Annual General Meeting as well you will need to specify that the
audited accounts ohonsld be produc«*t cut the meeting and that the Officers
will give reports* If you have election of committee® at an Anxraal
General Meeting, which is the usual way of electing a committee, then you
will need to lay down the procedure for this as well.

(vi) Executive or Management Committee - if your group is large enough to
have a Management Cosmo.ttee as well as general meetings of the membership,
then you will need to set out how the Executive Committee are appointed
and removed* who the Officers are, and the powers of the Committee, As
mentioned above the usual procedure for the election of the Committee is
for this to take place at the Annual General Meeting, but some groups do
this by postal ballots if there is difficulty in getting the membership
together. The Officers that you have are entirely up to you, but it is
usual to have a ninisua of a Secretary and a Treasurer. There is no
legal obligation on you to have a Chairperson, some groups have one and
others simply have all the members of the Management Committee taking it
in turns in Chairing meetings. You will also need to specify the
procedure for running committee meetings such as the quorum, notices to
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be given, and any other matters which you think are important.

(viiJ 998%F2l,Si 2SB&&JSLMMBSM. - 7™ oeed to specify here that firstly
all the finance raised or given to your group will be used only for
the objects, and thm that proper books and records will be produced,
a bank account openad, and accounts will be audited and presented to
the general meeting. It is usually the Treasurer's responsibility for
doing this and this should be set out in the Constitution. It is also
quite common to have along with the finance, an indemnity clause which
basically states that any Officers or members of the committee who carry
out any activities on behalf of the group will not be personally liable
for group's debts, but will be entitled to be indemnified from the group1®
funds. Of course this only applies as long as the group has funds. If
the group's funds are not sufficient to meet the group's debts then all
the members of the group will have to get together to pay the balance.
Having an indemnity clause simply spells out for the benefit of the
mesbers the fact that one member is not accepting any extra responsibility
over the other members. It does not in any way limit the members' liability
for debts. Th* only way to do this is to register the group in such a
way as to achieve limited liability. This will be dealt with later.

(riii> Alteration of the Constfttut^ - you will have to specify in your
Constitution how it may b« altered, Thia is usually done by the members
at a general meeting, and it is usual to specify more than a simple
majority,, i.e., two thirds or three quarters of this members have to
decide whether or not to make a specific alteration. It is also usual
to give a reasonably long notice of the Keetiag at which th* Constitution
will be altered, specifying the proposed alteration.

(ix) Dissolution - «8*ia this is something that is usually done by th*
members in a general meeting, and again the clause should set out the
notice to be given and the majority required to disolve the organisation.
You will also need to specify here what happened to the group's property
on dissolution, i.e., it should not be divided among the members but
should be given to some other similar group. If you register as a
charity then you will need to specify firstly that any surplma property
can only go to another charity, and that the Charity Commissioners have to
approve of this.

If you do not register the group in such a way to give it separate legal
identity, then you will also need to specify in your Constitution that
Trustees should be appointed so that any propery and investments are in
their name. This seans set just pnipsri.? that is bought,, but property that
is leased. We will deal with Trustees and Trust Deeds below*

TKUSTS

Groups usually think of appointing Trustees when they have to
lease property. This is because the law says that leases and conveyances
ean only be given to individuals or to organisations with their own
aerate legal status. An ordinary group, which in law is called an
un-incorporated association, cannot have a lease in it's own name, but
must select one or more people to sign the lease on it's behalf. These
people then become Trustees, which means that they hold the leas* not for
their own benefit but for the benefit of the group. Although Trusts can
be verbal, it is a good idea to get the Trustees to sign a Trust Deed
because the Deed will spell out what their obligations to the group are,
and if they do something wrong, then it is easier to prove that they are
Trustees and hence to sue them.
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This type of legal status is not ideal bessuse it means that the
Trustees have undertaken a special responsibility on behalf of the
group, for example, they have signed a lea®$ and, therefore, agreed
to pay the rent, and they are the on®>8 who will be sued if the rent
is not paid and will be personally liable for the rent and any oth«r
of the group's liabilities which they have agreed to cover by signing
the Trust Deed. Th* Trustees can, of course, use th® group's property
to meet the group's debts, and they can, of course, sue all the members
of the group for reimbursement of what has had to be paid out. It is,
therefore, a good idea if your group has substantial assets or is
undertaking activities which may prove to be expensive for your group
to consider registering in a way which gives the group separate legal
identity and limits the liability of the members for paying the debts
of the group.

Against this must be set the advantages of staying as a Trust and not
registering as anything else which are that the Trust is quick to do
compared to having to register, it does not have to be registered with
anybody to be valid, there &re no registration fe#s and unless you choose
to pay a solicitor to write the Trust Deed it will not cost you anything,
and there will be no outside interference in how the group is run.

FRIENDLY SOCIETIES

A friendly Society ia really a kind of registered
Trusts It has certain advantages over a Trust, but it does not have as
many advantages as the next two options. There are a number of different
typ*s of Friendly Societies, among them Societies which &m for "any
benevolent or charitable -purposes". This means that th* purposes for
which the group has set up must be to provide benefits for people other
than th® members of the group.

Once a group has registered as a Friendly Society then it will get the
following advantages:- (1) where property is in the name of Trustees and
one dies or retires, it will automatically pass to the new Trustees without
having to write a new Trust Deed. (2) legal proceedings can be brought
by the Trustees in their own names rather than all the members of the
group having to do it. (3) there is a simplified procedure for
amalgamating with other Societies or registering m a Limited Company.
(h) there is a special court procedure for recovering property from
dishonest Officers which is much quicker, (5) there is an arbitration
procedure whereby the legistrar of Friendly Societies can arbitrate on
internal disputes, instead of them having to go through the courts.
(6) Friendly Societies who are set up for "benevolent or charitable
purposes" are exempt charities under the 1961 Charities Act. This w®m&8
that provided they fulfil the definition of "charitable" to the Registrar
of Friendly Societies satisfaction, they will net need to register with
the Charity Commissioners as well. However, there are a number of
disadvantages to registering. Thee© ares- (1) Friendly Societies do not
have their own separate legal identity for all purposes, (2) registering
m a Friendly Society doe® not confer limited liability ©n the members of
the Friendly Society, i.e., they or the Management Committee are atill
personally responsible for all the group's debts and liabilities.
(3) there are registration fees to pay, and you may need to pay a
solicitor for help with registering as well. (k) you will have to
comply with the Modal Buiea laid down by the Registrar of Friendly
Societies which may not be consistent with how you would like to writ*
your Constitution. (5) your rules will be publicly available and you
will have to have your accounts professionally audited and make financial
returns to the Registrar and pmj fees for doing so. There are also
fines for non-compliance with these and other formalities.

If your group ia prepared to go to the trouble and spend money on
registering then it would be unwise to register as a Friendly Society
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because it does not have enough advantages compared to the cost and th*
trouble that needs to be taken. However, if your group does decide that
it wishes to register, then Model Rules can be obtained from the Registrar
of Friendly Societies. You will need to copy these, have them printed up
and send two copies of them together with the application form and the
fee to the Registrar, You will need to have a list of seven founding
members, the Secretary, Trustees and any members authorised to handle
litigation. The address of the Registrar is, The Chief Registrar of
Friendly Societies, 1? North Audley Street, London W1Y 2AP. Telephone
number 01 629 7001,

INDUSTRIAL ASP PROVIDENT SWCffiTjOB

This type of registration is also
suitable for voluntary organisations and it has two big advantages,
firstly it confers legal identity on the group and limited liability on
th© members, and on© type of Industrial and Provident Society is an
exempt charity. There are two types of Industrial and Provident Society.
Probably the best known is what is called a "bona fide co-operative".
This is the type of registration most commonly used by workers
co-operatives and housing co-operatives. However, the second type of
Industrial and Provident Society is a Society "for the benefit of the
eossssunity". This is the type that is an exempt charity and like the
benevolent or charitable Friendly Society if you are a group who is
carrying on activities for the benefit of people other than the members
of the group, then you will be an exempt charity under the Charities Act
and will only need to register as an Industrial and Provident Society
rather than having to register with the Charity Commissioners as well.
There are a number of technical rules which have t^o be complied with to
register as an Industrial and Provident Society, but most of these should
be no problem for voluntary organisations, for example, one of the rules
is that ther® has to be a limitation on the distribution of profits to
the members. Aa voluntary organisations will usually not be doing this in
any event, this should bs no problem. Another rule is that Industrial
and Provident Societies have to be democratically organised so that no one
person in the group can have a major share holding, but again this should
be no problem for voluntary organisations.

If you decide to register as an Industrial and Provident Society then the
advantages are as follows:- (1) registration as an Industrial and
Provident Society gives your group a legal identity separate to that of
its members* This means that the lease and any other property can be in
the name of th© group, regardless of any change in membership, and you will
not need to have Trustees or to bother with a Trust Deed, It can also
sue and be sued in its own name and again does not need to use Trustees
or to have all the members taking legal proceedings in their names.
(2) limited liability for the group's debts is given to the members of the
group. This means that if the group does not have enough money of its own
to pay for its debts, then the members cannot be asked to pay for the debts
personally. They are only responsible for paying for the amount of shares
which they have agreed to buy. In most voluntary organisations members on
joining will usually agree to buy on© £1. shar© and this is the limit of
their liability. Cj) like a Friendly Society, an Industrial and Provident.
Society can us© th© Registrar for arbitration of disputes rather than having
to go to the courts. (h) like a Friendly Society, provided your group's
objects come within the definition of charitable, then you will be an
exempt charity under the Charities Act and will not need to register as a
charity with the Charity Commissiners. There are obviously some
disadvantages to registering to balance out the advantages. These are as
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follows;- (1) like Friendly Societies there are formalities to comply
with en registering, such as, having to have certain things in your
rules, and having to send annual returns and audited accounts the the
Registrar and having your rules publicly available, (2) there are fees
to be paid on registering, although there are no fees payable on filing
returns. There are however quite expensive fees on altering the rules
once they are registered. (3) the group must use the word 'limited' in
its title, although permission can be given by the Registrar to dispense
with this and there is usually no problem in obtaining permission.

If you do decide that you want to register then you will need to contact
The Chief Registrar of Friendly Societies who also deals with Industrial
and Provident Societies. There are at present no model rules available
for Socieites for the benefit of the community and the Registrar will
simply send an application form and a list of the matters that have to
be included in your rules. If you already have a Constitution then you
will have most of these matters already dealt with, such as membership
and meetings and so on, but you will need to add some others to do with
shares, auditors and other technical matters. The quickest and easiest
way to register is to get hold of the rules of a Society who is already
registered and us© thoBe as a basis for writing your own. Otherwise if
you draft your rules from scratch and send them in draft form to the
Registrar he will check them and suggest alterations. Once these draft
rules have been agreed then you will need to print them up and send them
Vl1? R!giBtrir with tw0 c°Pie8 of the rules* th* application forms andand the fee. Th® application form will need to be signed by seven

founding members and ih9 Secretary. Hopefully societies for the benefit
of the community will eventually have model rules which they copy as is
the case at th© mom*nt with co-operatives. Because each group's rules
have to be ch©cked individually at the present time the procedure can
be slow and this may put paopl© off registering. Once you are registered
then as said above you are an exempt charity under the Charities Act,
and to claim the charitable status you will simply need to write to the
Rating Authority or Inland Revenue informing them that you are registered
as an Industrial Provident Society and quoting the number.
COMPANY

This is the type of registration that most groups think of
when they reach a stag© in their development when they feel the need to
obtain limited liability for members and separate legal identity for the
group. Like Industrial and Provident Societies, there are two types of
Company, i.e., Companies limited by shares which is the common commercial
type of registration, and Companies limited by guarantee which is designed
for non-profit making bodies. The difference between the two types of
Companies is that in a Company limited by shares, the members agree to
buy a share or more than one share, where as in a Company limited by
guarantee the members simply guarantee that they will pay a certain
amount in the ©»©nt of the Company being wound up and there not beirur
sufficient money available out of the Company's assets to pay it's
debts. The sum guaranteed by the members is usually £1 each. In hoth
cases this is the limit of the member's liability, i.e., if they
guarantee to pay £1. on winding up then they cannot be asked to pay any

•

The advantages of registering are as follows:- (D once a group is
registered as a Company then it will have it's own separate legal
identity and can have property in it's own nam© and can take legal
proceedings in it's own name. (2) the limited liability is confered
on the members so that the members are not personally responaible for
any of the Company's debts.
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There are however certain disadvantages in registering sa aCompany,
n; Ilk© Friendly Societies and Industrial and Provident Societies
certain formalities will have to be complied with, i.e., there is a
set pattern for Companies to follow in drafting their Memoranda and
Articles of Association so that you cannot simply use your Constitution
as a basis for registration and there are fairly detailed annual returns
that have to be filed together with the audited accounts. (2) Company
Law is fairly complicated and restrictive because it is designed to
protect members of the public from unscrupulous Company operators
13) there are fees to pay on registering and on filing returns, and
you will also need to use a solicitor to register your group as a
Company. (k) you must use the word 'limited' in your nam* although it
is possible to get permission to dispense with this.

If you do need to register as a Company then you could do this in two
ways, (1) you can buy a ready made Company and pay for the Company's nasie
to be' changed. Th© advantages of doing this are that it is very quick
but it does mean that you would be left with a set of rules which you
had not been involved in writing and which might not suit the way in which
you wish your group to operate,

(2) You can prepare a Memorandum and Articles of Association or have it
prepared for you and send it with the application form to the Registrar
:of Companies together with the fee. Again the Memorandum and Articles
must b© printed up and you must have the application signed by at least
two members and the Secretary together with other details such as the
list of the Directors, the address of the Registered Office and so on
The Registrar of Companies is at Companies House, Crown Way, Maindv
Cardiff. Telephone number 0222 388588.

It is worth noting that with Companies you will not obtain charitable
status unless you also register as a Charity with th© Charity Commissioners,
so you will be dealing with two types of registration. If your group has
already registered as a Charity with the Charity Coamiesioners and then
decides to become a Company then you will need to get the permission of
the Charity Commissioners to alter your Constitution in order to register
as a Company. The Directors of the Company will be responsible to the
Charity Commissioners as well as to the Registrar of Companies.
LIMITED LIABILITY

It must be pointed out that if you obtain limited
liability by registering either as an Industrial and Provident Society
or as a Charity then you may find that people who you wish to mak#
contracts with, such as a landlord or supplier of goods, because they
know that you have limited liability because it has to appear on your
notepapsr, may very well ask for personal guarantees from some of* the
members of the group that the contact will be complied with. This is
because they know that if, for example, the rent is not paid and the
group does not have any money then there is no way that they could obtain
the rent except by getting a personal guarantee.
CHARITABLE STATUS

Registering as a Charity gives certain financial advantages
to a group, but it does not give any other advantages such as limited
liability, If you register as a Charity then you will be a Charity as
well as one of the other types of legal status outlined above, i e. you
will be a Charity and an Unincorporated Association, or a Charitable Trust
or a Charity and a Company. The same rules apply to all Charities no
matter what their legal status, and the people responsible for running the
group will be responsible to the Charity Commissioners as well. Groups
register with Charities either because they wish to reduce their financial
liability, for example, so they will not have to pay income tax or to
reduce their rates, or in order to make fund raising easier.



In order to be a Charity you have to satisfy the Charity Commi8sion©rs
that your objects come within the definition of "charitable purposes",
this la very strictly defined and you will have to come within one or
mor© of the following headings:- (1) the relief of poverty. This does
not necessarily mean giving away money^irllcll!y'77or~Txampie, it could
cover giving advice on benefits, or providing facilities for an area
which would not otherwise hav© them.

(2) the advancement of education. This does not have to be through a
school and it could Tie" education on a variety of matters.

(3) the advancement of religion.

(**) ,othsr, purposes beneficial to the community, ^i® is the heading
under which, "rorexampi©, community cenires and community associations
register and also includes what are known as recreational charities.

In addition to coming within at least one of those headings you will
need to show that you are going to benefit a substantial section of th©
public. Ther© is no set figure for the definition of "substantial" but
the Charity Commissioners tend to be fairly restrictive on this point
and you will need to show that the catchment area of your group is fairly
wide. The only exception to thiB is if you were set up to relieve
sickness which is one of the sub-headinge under the relief of poverty
section,in which case you will be able to register even if you are only
benefitting a fairly small number of people.

The advantages of registering as a Charity are as follows:- (1) there
is an exemption from most taxes. (2) Charities are entitled to at least
a 50$ reduction in rates and some local authorities give more than a 50%
reduction. (3) some large organisations who are Charities themselves
will only be able to give grants to groups who are Charities.

The disadvantages of registration are as follows:- (1) you will have to
comply with the Charity Commissioners' views on what is charitable, and
they will scrutinize your Constitution and are entitled to insist on any
alterations that they wish as a condition of registering. (2) once
registered the group's objects cannot be changed without the consent of
the Charity Commissioners and they are entitled to Annual Returns together
with the right to scrutinies what your group is doing with it's money. If
the Charity Commissioners decide that you are not carrying out the objects
for which you were registered then then they can take the management of
your group from your present management and hand it over to another
management. (3) the Charity Commissioners will interfere in the selling
of any land which your group owns, and can considerably delay such a sale.
Th©y will also decide on how your property is disposed of if your group
winds up. CO the Charity Commissioners will not register you as a charity
if they think any of your activities are "political". They define the
term "political" very widely and this will include any suggestion of
campaigning, and a number of groups have fallen foul of th© Charity
Commissioners because they have mentioned to them the fact that they have
b©©n Involved in campaigning over local issues.

If you do decide to register as a charity then you will need to send a
draft Constitution to the Charity Commissioners together with details of
what your group does and how it raises it's income. The Charity Gommissionars
will then consider your Constitution and write back with any alterations
or queries. Once it has eventually been agreed then they will.send you an
application form to be signed, which should be returned with the final
copy of the Constitution. There is no fee on registering. If you have
a Trust Deed as well then you will ne©d to send this with the Constitution.
Becuas© the Charity Commissioners scrutinise every application with great

care, this can be a slow process. The address of the Charity
Commission for the North of England and Wales is, Graem© House, Derby
Square. Liverpool L2 7SB. Telephone number 051 227 3191,


